IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI
AT INDEPENDENCE

MARY HARMON, et al.,
Plaintiffs,
VS.

Case No: 2016-CV17833

SCHELL & KAMPETER, INC., d/b/a
Diamond Pet Foods and/or Taste of the Wild,

Defendant.

N N N N N N N N N N

DEFENDANT’S ANSWER TO FIRST AMENDED CLASS ACTION PETITION

Defendant Schell & Kampeter, Inc., d/b/a Diamond Pet Foods and/or Taste of the Wild
(“Defendant™), by and through counsel, in answer to the First Amended Class Action Petition,
states as follows:

Response to Alleged Nature of the Action

1. Defendant denies the allegations in paragraph 1 of the First Amended Class Action
Petition.

2. Defendant denies the allegations in paragraph 2 of the First Amended Class Action
Petition.

Response to Alleged Parties

3. Defendant is without knowledge or sufficient information to admit or deny the
allegations in paragraph 3 of the First Amended Class Action Petition and therefore denies the
same.

4, Defendant is without knowledge or sufficient information to admit or deny the
allegations in paragraph 4 of the First Amended Class Action Petition and therefore denies the

Same.
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5. Defendant admits the allegations in paragraph 5 of the First Amended Class Action
Petition.
6. In response to paragraph 6 of the First Amended Class Action Petition, Defendant

admits the allegations in the first and second sentence, but the third sentence states legal
conclusions to which no response is required. If a response is deemed necessary, Defendant states
that it does not challenge personal jurisdiction in this case.

7. The allegations in paragraph 7 of the First Amended Class Action Petition state
legal conclusions to which no response is required. If a response is deemed necessary, Defendant
states that it denies that Plaintiffs were injured by Defendant’s conduct and that it is without
knowledge or sufficient information to admit or deny the remaining allegations in paragraph 7 of
the First Amended Class Action Petition and therefore denies the same.

Response to Factual Allegations

8. In response to paragraph 8 of the First Amended Class Action Petition, Defendant
admits that it manufactures, markets, and sells the Taste of the Wild and the Prey Limited
Ingredient brands and that the First Amended Class Action Petition alludes incompletely to
various recipes within those brands. Defendant denies the remaining allegations in paragraph 8
of the First Amended Class Action Petition.

9. Defendant denies the allegations in paragraph 9 of the First Amended Class
Action Petition.

10. Defendant admits it has, at some point in time, used in marketing similar phrases
to those quoted in paragraph 10 of the First Amended Class Action Petition and denies the
remaining allegations, including the mischaracterization of those quotations, which are

incomplete and presented out of context.
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11. Defendant admits it has, at some point in time, used in marketing similar phrases
to those quoted in paragraph 11 of the First Amended Class Action Petition and denies the
remaining allegations, including the mischaracterization of those quotations, which are
incomplete and presented out of context.

12. Defendant admits it has, at some point in time, used in marketing similar phrases
to those quoted in paragraph 12 of the First Amended Class Action Petition and denies the
remaining allegations, including the mischaracterization of those quotations, which are
incomplete and presented out of context.

13. Defendant denies the allegations in paragraph 13 of the First Amended Class
Action Petition.

14. Defendant denies the allegations in paragraph 14 of the First Amended Class
Action Petition as incomplete and misleading. Defendant does not have a board certified
veterinary nutritionist on its direct payroll, but has access to a PhD with a research specialty in
dog carbohydrate nutrition for review and comment on dog food formulations as well as a
formulating program that allows it to formulate to AAFCO standards.

15. Defendant denies the allegations in paragraph 15 of the First Amended Class
Action Petition as incomplete and misleading as each different variety of Taste of the Wild dry
dog food contains different formulations and ratio of ingredients.

16. Defendant admits that in July 2018, the FDA announcement it began investigating
DCM in dogs, but denies the remainder of the allegations in paragraph 16 as inaccurate,
incomplete, and misleading as Plaintiffs refer to only the FDA’s original announcement whereas,
during the pendency of this lawsuit, the FDA updated its position, and its current position is that

there is no evidence of a causal association between grain-free diets and DCM.
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17. Defendant admits there have been studies and investigations into this issue and
denies the remaining allegations in paragraph 17 of the First Amended Class Action Petition.

18. Defendant denies the allegations in paragraph 18 of the First Amended Class
Action Petition.

19. Defendant denies the allegations in paragraph 19 of the First Amended Class
Action Petition.

20. Defendant admits the first sentence of paragraph 20 of the First Amended Class
Action Petition. Defendant admits that it provides safer, better quality products that are safe,
healthy, and high-quality, but Defendant denies the remaining allegations in paragraph 20 of the
First Amended Class Action Petition.

21. Defendant denies the allegations in paragraph 21 of the First Amended Class
Action Petition.

Response to Class Action Allegations

22, Paragraph 22 of the First Amended Class Action Petition states legal conclusions
to which no response is required. If a response is deemed necessary, Defendant denies the
allegations in paragraph 22 of the First Amended Class Action Petition.

23. Defendant admits that Plaintiffs purport to bring a class action, but Defendant
denies the remaining allegations in paragraph 23 of the First Amended Class Action Petition,
including the assertion that the proposed class is certifiable.

24, Defendant denies the allegations in paragraph 24 of the First Amended Class
Action Petition.

25. Defendant denies the allegations in paragraph 25 of the First Amended Class

Action Petition.
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26. Defendant denies the allegations in paragraph 26 of the First Amended Class
Action Petition.

217. Defendant denies the allegations in paragraph 27 of the First Amended Class
Action Petition.

28. Defendant denies the allegations in paragraph 28 of the First Amended Class
Action Petition.

29. Defendant denies the allegations in paragraph 29 of the First Amended Class
Action Petition.

Response to Count |
(Alleged Violation of the Missouri Merchandising Practices Act)

30. Defendant incorporates by reference all responses and further and affirmative
defenses to the First Amended Class Action Petition as though fully set forth herein in response
to Count .

31. Defendant admits that Plaintiffs purport to bring a class action, but Defendant
denies the remaining allegations in paragraph 31 of the First Amended Class Action Petition,
including the assertion that the proposed class is certifiable.

32, Paragraph 32 of the First Amended Class Action Petition states legal conclusions
to which no response is required. If a response is deemed necessary, then the allegations in
paragraph 32 of the First Amended Class Action Petition are denied.

33. Defendant denies the allegations in paragraph 33 of the First Amended Class
Action Petition.

34. Defendant denies the allegations in paragraph 34 of the First Amended Class

Action Petition.
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35. Defendant denies the

Action Petition.

36. Defendant denies the

Action Petition.

37. Defendant denies the

Action Petition.

38. Defendant denies the

Action Petition.

39. Defendant denies the

Action Petition.

40. Defendant denies the

Action Petition.

41. Defendant denies the

Action Petition.

42. Defendant denies the

Action Petition.

43. Defendant denies the

Action Petition.

44. Defendant denies the

Action Petition.

45. Defendant denies the

Action Petition.

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

in paragraph 35 of the First Amended Class

in paragraph 36 of the First Amended Class

in paragraph 37 of the First Amended Class

in paragraph 38 of the First Amended Class

in paragraph 39 of the First Amended Class

in paragraph 40 of the First Amended Class

in paragraph 41 of the First Amended Class

in paragraph 42 of the First Amended Class

in paragraph 43 of the First Amended Class

in paragraph 44 of the First Amended Class

in paragraph 45 of the First Amended Class
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46. Defendant denies the allegations in paragraph 46 of the First Amended Class
Action Petition.

47. Defendant denies the allegations in paragraph 47 of the First Amended Class
Action Petition.

48. Defendant denies the allegations in paragraph 48 of the First Amended Class
Action Petition.

49, Defendant denies the allegations in paragraph 49 of the First Amended Class
Action Petition.

50. Defendant denies the allegations in paragraph 50 of the First Amended Class
Action Petition.

51. Defendant denies the allegations in paragraph 51 of the First Amended Class
Action Petition.

52. Defendant denies the allegations in paragraph 52 of the First Amended Class
Action Petition.

53. Defendant denies the allegations in paragraph 53 of the First Amended Class
Action Petition.

54, Defendant denies the allegations in paragraph 54 of the First Amended Class
Action Petition.

55. Defendant denies the allegations in paragraph 55 of the First Amended Class
Action Petition.

Response to Prayer for Relief

WHEREFORE, Defendant requests that Plaintiffs take naught by way of the First

Amended Class Action Petition, that the Court enter judgment in favor of Defendant and against
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Plaintiffs including an award of costs and attorney fees to Defendant, and grant such further relief
as the Court deems just and proper.

FURTHER AND AFFIRMATIVE DEFENSES

Defendant, without assuming any burden of proof that by law is not otherwise its
responsibility, asserts the following defenses:

1. Defendant denies all allegations not expressly admitted.

2. The First Amended Class Action Petition fails in whole or in part to state a claim
upon which relief can be granted for reasons including those set forth in Defendant’s Motion to
Dismiss Plaintiffs’ Class Action Petition and Defendant’s Motion to Dismiss Plaintiffs’ First

Amended Class Action Petition.

3. Defendant denies the nature and extent of any injury or damage claimed in the

First Amended Class Action Petition.

4. The Court lacks subject matter jurisdiction and/or statutory authority to proceed
because Plaintiffs lack standing in that they have not suffered an injury in fact that is concrete
and particularized to them and as to each product identified in the First Amended Class Action
Petition.

5. Plaintiffs lack standing to seek damages under a “benefit of the bargain” theory
because Plaintiffs’ dogs received nutrition from eating the Product at issue, never developed
DCM, and never will develop DCM as a result of eating the Product.

6. Plaintiffs lack standing to bring scienter-based claims because all of Plaintiffs’
purchases occurred before the date Plaintiffs claim Diamond Pet should have allegedly known

of an alleged association between grain-free dog food and DCM.
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7. The Court lacks subject matter jurisdiction and/or statutory authority to proceed
pursuant to the primary jurisdiction doctrine and/or the First Amended Class Action Petition is
preempted in whole or in part because the allegations including those regarding the FDA demand
administrative knowledge and expertise to determine technical, intricate fact questions,
uniformity is important to the regulatory scheme, and the relief sought in the First Amended
Class Action Petition would conflict, frustrate, or otherwise stand as an obstacle to the
accomplishment of the FDA’s objectives. See, e.g., 21 CFR Ch. 1.

8. The Class Action Petition is based on a scientifically unsupported claim that there
is an association between grain-free dog food and the development of DCM. Plaintiffs’ original
petition relied on the FDA’s July 2018 announcement that it was investigating this issue. During
the pendency of this lawsuit, the FDA updated its position, and its current position is that there
is no evidence of a causal association between grain-free diets and DCM. Plaintiffs, however,
continue to cite and rely on only the FDA’s July 2018 original announcement in their amended
petition and not the FDA’s most recent pronouncements. Numerous scientific studies conducted
since the FDA’s original announcement have similarly confirmed there is no causal association
between grain-free diets and DCM.

9. The First Amended Class Action Petition fails to plead fraud with particularity as
required by Missouri Rule 55.15.

10.  The claims in the First Amended Class Action Petition are barred in whole or in
part by the statutes of limitations including under Mo. Rev. Stat. § 516.120.

11.  The claims in the First Amended Class Action Petition are barred by doctrines of

waiver, estoppel, laches, unclean hands, and/or ratification through the purchase and use of
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Defendant’s products despite knowledge of alleged risks and by other actions inconsistent with
the First Amended Class Action Petition’s allegations.

12. The damages alleged in the First Amended Class Action Petition fail to
demonstrate any ascertainable loss, or, alternatively, are subject to setoff and related doctrines to
account for the benefit and value received from any of Defendant’s products.

13. Plaintiffs and the persons they purport to represent failed to mitigate their
damages in ways including failing to exercise due diligence in the reading of labels and
marketing materials and FDA notices and in other ways that may be learned during the course
of discovery.

14.  The claims of Plaintiffs and the persons they purport to represent are barred to the
extent Defendant’s products were not used in the manner intended.

15.  The First Amended Class Action Petition’s claims for punitive damages are
grossly out of proportion to the severity of Defendant’s alleged conduct, bear no rational
relationship to the claimed damages, and are thus and otherwise unconstitutional in that they
deny Defendant due process of law and equal protection of the laws, and violate the Fifth, Eighth,
and Fourteenth Amendments to the United States Constitution, and applicable provisions of the
Missouri Constitution.

16.  The First Amended Class Action Petition’s claims for punitive damages are barred
by and violate the Due Process Clauses of the Fifth and Fourteenth Amendments of the United
States Constitution and Article 1, § 10 of the Missouri Constitution because the procedures for
assessing punitive damages, facially and as applied to the facts of this case, violate constitutional

due process requirements.
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17. Defendant invokes all applicable statutory limitations on damages including those
set forth in Mo. Rev. Stat. § 516.265.

18. Defendant’s actions were lawful, reasonable, and made in good-faith compliance
with applicable provisions of law, rules and regulations.

19.  The First Amended Class Action Petition relies on statements of opinion and
puffery which are not actionable.

20.  Any alleged misrepresentations or omissions were not material.

21. Defendant made all required disclosures.

22.  Any alleged representations were not false, deceptive, or misleading to a
reasonable consumer.

23.  The claims in the First Amended Class Action Petition fail to demonstrate that
Defendant was aware of any defect, should have known of any defect, or that Defendant
purposefully omitted any fact of a defect from any representation.

24.  The claims in the First Amended Class Action Petition are barred in whole or in
part by Defendant’s free speech guarantees of the First Amendment and the Due Process Clause
of the Fourteenth Amendment to the United States Constitution.

25.  The duties proposed in the First Amended Class Action Petition would impose
impossible and/or unreasonable burdens.

26. Plaintiffs and/or other individuals allegedly similarly situated may not bring the
action as set forth in the First Amended Class Action Petition as a class action pursuant to
Missouri Supreme Court Rule 52.08 or Mo. Rev. Stat. § 407.025 because those requirements

have not been satisfied.
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27.  The First Amended Class Action Petition’s proposed class fails to meet the
prerequisites for class treatment, is not ascertainable and is unsuitable for certification, and the
class allegations should be stricken and/or dismissed.

28. Plaintiffs are not appropriate representative of the proposed class in that they
cannot fairly and adequately protect the interests of those persons Plaintiffs seek to represent.

29.  The types of claims that Plaintiffs seek to bring as a class action are matters on
which individual issues predominate and are not appropriate for class treatment.

30. Plaintiffs” individual and class claims are not similar, common, or typical to those
of the alleged class members, and there is no basis in law or fact for a class action.

31. Defendant has insufficient knowledge or information on which to form a belief as
to whether it may have additional, as yet unstated, defenses available. Defendant reserves the
right to assert any additional or affirmative defenses that may become apparent or available
through further investigation or during discovery.

Jury Trial Demand

Defendant demands a trial by jury on all issues so triable.
WHEREFORE, having fully answered and stated its further and affirmative defenses,
Defendant requests judgment in its favor and against Plaintiffs including an award of costs and

attorney fees to Defendant, and grant such further relief as the Court deems just and proper.

Dated: June 24, 2024 Respectfully submitted,

SHOOK, HARDY & BACON L.L.P.

By: /s/ Robert T. Adams
SHOOK, HARDY & BACON LLP
Robert T. Adams, # 34612MO
Steven D. Soden, # 41917MO
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Mitchell F. Engel, # 65895MO
2555 Grand Boulevard

Kansas City, MO 64108-2613
Telephone: 816.474.6550
Facsimile: 816.421.5547
rtadams@shb.com
ssoden@shb.com
mengel@shb.com

ARMSTRONG TEASDALE LLP

Lynn W. Hursh # 38653MO
Tyson H. Ketchum # 50426 MO
Kevin W. Prewitt # 66161MO
2345 Grand Boulevard, Suite 1500
Kansas City, Missouri 64108-2617
816.221.3420

816.221.0786 (Facsimile)
lhursh@atllp.com
tketchum@atllp.com
Kprewitt@atllp.com

ATTORNEYS FOR DEFENDANT
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CERTIFICATE OF SERVICE

I hereby certify that on this 24th day of June, 2024, | electronically filed the foregoing
with the Clerk of the court by using the court’s e-filing system, which sent electronic notification
of this filing to all attorneys of record.

/s/ Robert T. Adams
Attorney for Defendant
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